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Introduction

Recent ATO web advice on the
establishment of SMSFs and changes to
their approach on first year returns has
prompted many organisations to review
some of their establishment procedures.

In this article we share details of the
changes and how Heffron is responding.

Requirement to hold assets
on establishment

The rule

It’s not new that trusts normally require a
number of features in order to come into
being:

 Trustees;

 Assets (the things that are initially
held on trust);

 Identifiable beneficiaries; and

 The intention to create a trust.

These are requirements that apply to all
trusts and therefore apply to
superannuation funds because the legal
structure happens to be a trust.

It is the requirement to hold assets, at the
time of establishment that generally
brings an SMSF unstuck.

When a family trust is established, for
example, there is usually a $10 note
provided as part of the settled sum –
often this $10 note remains clipped to the
inside of the documentation many years

later (unless it has been pilfered to pay
for a school lunch order).

SMSFs rarely did the same for several
reasons:

 Often the first transaction is to be a
rollover.  Understandably, the fund
from which the rollover is to come
won’t release the money until it’s
sure the SMSF exists – this is
usually evidenced by (among other
things) the trust deed, a valid ABN,
appearance on the ATO’s member
verification services.  None of these
can occur until the fund is registered
with the ATO so a chicken and egg
situation emerges.

 Members could, of course, make a
contribution.  But some set up their
SMSFs at a time when they can no
longer contribute or have already
maximised their contribution caps.  In
other words, contributing is either
impossible or undesirable.

 Obviously the fund can’t have a bank
account until after establishment so
there is nowhere to “put” any
contributions and they certainly can’t
be transferred electronically.

 Employer contributions these days
also require a bank account,
electronic service address and for
the fund to be registered with the
ATO.

Perhaps not surprisingly, the ATO has
effectively ignored failure to comply with
this requirement for years.  SMSFs have
therefore routinely been established with
$nil assets initially.

But these days, the ATO vets the
requirement to hold assets by asking for
some indication of the initial level of the
fund’s assets on the ABN application. If
you advise that the initial assets of the
SMSF are “$Nil”, the SMSF will not be
issued with an ABN - $Nil is therefore not
a viable option!

Is there any practical solution?

The ATO has definitely made things
more difficult by asking questions about
assets on the ABN application. One
such difficulty is how the initial asset is to
be treated in the hands of the SMSF –
essentially, the initial asset must be
treated as a contribution and allocated to
a member.

What if the SMSF cannot ordinarily
accept a contribution?

The ATO have also offered some relief
that assists clients in this situation.

The ATO has advised that if the SMSF is
not normally able to accept the
contribution (say the member is over 65
and not working) the ATO will use their
administrative discretion to allow the fund
to accept a nominal contribution (say
$10) if the following conditions are met:

 The nominal contribution is allocated
to the member solely for the
purposes of registering the SMSF;
and

 The member receives further money
into the SMSF (such as a rollover)
before the end of the financial year in
which the fund is established.

This latter point may be quite problematic
for SMSFs established late in a financial
year (eg, April – June) where the trustees
are looking to apply the ATO’s
administrative discretion to accept a
nominal contribution:

 Whilst an ABN may be issued
instantly (as a result of an on-line
application), it could take up to four
weeks (and possibly even longer);
and

 As outlined above, the fund from
which the rollover is to come won’t
release the rollover until it’s sure the
SMSF exists – a valid ABN is a
critical piece of the verification
process; and

 Even after the verification process is
complete, rollovers simply take time!

In this issue:

 How should recent ATO
advice change your
fund establishment and
first year return
processes? Important
information for both
accountants and
advisers.
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The SMSF is able to self assess whether
the ATO’s administrative discretion will
apply.

Importantly, the ATO advice does not
provide any special concessionsfor those
who can legally make a contribution but
simply don’t wantto.

Examples here would be people for
whom it would trigger an excess or“bring
forward” of future years’ non-
concessional contributions. Presumably
the normal rules would apply here.

In other words, if a member commences
a SMSF in March 2016 witha nominal
$10 ‘contribution’ but has already
contributed $180,000 to another fund
during 2015/16, they would trigger the
“bring forward” rules in 2015/16 (and
could thereforenot contribute a further
$540,000 in 2016/17). The small
contributionto commence their SMSF
may well have disrupted their intentions
to maximise contributions in the following
year. Of course they could avoid thisby
managing their contributions to the other
fund ($179,990 ratherthan $180,000) or
treating the $10 contribution as belonging
to anothermember. Nonetheless, the
situation will requirecare.

It is also worth noting that there are some
rules that would allow funds to solve the
‘initial asset’ problem without relying on
the ATO concession.

For example, SIS specifically recognises
that sometimes a fund will receive an
amount that is intended to be a
contribution for a member which it later
discovers is illegal to accept (eg, for
someone who is over 65 and not
working, or the member has not quoted
their TFN).  The law already requires the
fund to refund that contribution without
any consequences if it is done within 30
days.  Hence as long as the fund
receives another amount (eg, a rollover
for any member, contributions for other
members) within 30 days, it could
theoretically refund the illegal amount,

whilst meeting the ‘initial asset’
requirement.

Regardless of the solution put in place, it
is undoubtedly a crazy situation that
would definitely benefit from some
sensible legislative change.  Surely either
the requirement could be specifically
removed for superannuation funds or the
process for registering a fund could
change to allow the ABN to be issued
before the fund officially exists?

SMSF annual return : year 1

The ABN application has effectively
pushed compliance with this requirement
for some time now but more recently
another change has made it even harder
to ignore.

Traditionally it has been relatively
common to:

 Establish a fund relatively late in the
financial year so that it could be
registered etc and everything “set
up” for the following year;

 It might still have no assets at the
end of the first financial year; and

 The administrator lodged a “return
not necessary” notice with the ATO
rather than a SMSF annual return
(which would require a full set of
financial statements, audit,
lodgement levy etc).

The ATO has recently removed this
“return not necessary” option for funds
established on or after 1 January 2015
(and in the future – ie, this is not simply a
2014/15 change).

Now, a fund established this calendar
year must lodge a SMSF annual return
(showing presumably at least $10 in
assets!), be audited and pay the annual
levy.

Many auditors and administrators
(including Heffron) will presumably
recognise the ridiculousness of this and
charge minimal or no fees themselves
but there is still no way of avoiding the
ATO statutory levy.  One would hope that

the fund would have sufficient moneys by
the time the return is lodged to pay it!

Funds established before 1 January
2015 can still advise the ATO of a “return
not necessary” in their first year (ie
2014/15) but only if the ATO has been
advised that:

 although registered, the fund had no
assets and did not receive any
contributions or rollovers during the
year;

 the date the SMSF first held assets
and commenced operating; and

 that it will be lodging returns in future.

(This is, of course, entirely illogical –
effectively the trustees are confessing
that they didn’t validly establish the fund.)

If the fund was registered any earlier than
1 July 2014 (so 2014/15 would be the
second year of a “return not necessary”
situation), the ATO has advised that the
registration must be cancelled.
Obviously this is disastrous for clients
who have subsequently received their
rollover.

Again, this screams “find a more practical
solution” but so far none has emerged.

What is Heffron doing?

We have (reluctantly) changed our
processes to fall into line with the ATO’s
position, including:

 all funds established on or after 1
January 2015 (and in the future)
have at least a $10 nominal
contribution on establishment;

 this is initially held as cash with the
fund documents (the classic $10
note strapped to the trust deed),
until the fund opens a bank account
– at which time it is banked in the
normal way;

 where this contribution potentially
disrupts a client’s contribution
planning, we will explore other
options such as:
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o for SMSFs established in
June: deferring the allocation
of the contribution until 28 July
(at the latest);

o temporarily including an
elderly parent who cannot
contribute as an additional
member, making the
contribution on their behalf
and paying it out as a benefit
once the fund has received a
rollover);

o temporarily including another
member that is not utilising
their non-concessional cap
(eg, a child) as an additional
member, making the
contribution on their behalf
and transferring it to another
fund once the SMSF has
received amounts for the
client;

o including a member that does
not provide their tax file
number, making the
contribution on their behalf
(which would be illegal to
accept) and refunding it to
them within 30 days – as long
as the fund receives another
amount within that 30 days, it
could refund the illegal
amount, whilst meeting the
‘initial asset’; and

 a full set of financial statements will
be prepared and audited, and a
SMSF annual return lodged (with
the requisite ATO levy payable).

It may still be desirable for many clients
to establish funds late in the financial
year given that the only fee may be the
ATO levy.  We say this because it does
still allow the fund to go through the usual
time consuming processes of
registration, requesting rollovers etc in
advance of 1 July.

Disclaimer:

Heffron Super News is an electronic newsflash
which highlights important events in the
superannuation arena. If you are not already on
our mailing list and would like to subscribe,
please contact us on 1300 172 247 or by e-mail
heffron@heffron.com.au. Alternatively, if you
do not wish to receive future editions, please
email heffron@heffron.com.au to be removed
from the distribution list. While Heffron believes
that the information contained herein is reliable,
no warranty is given to the accuracy and clients
who rely on it do so at their own risk. This
publication is intended to provide background
information only and does not purport to make
any recommendation upon which you may
reasonably rely without taking specific advice.
In particular, it should not be considered
financial product advice for the purposes of the
Corporations Act 2001
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